














The :CSl Effect” Is Really The “Tech Effect” (Continued from page 5)

Most importantly attorneys must
understand, and address, the fact
that jurors come into the courtroom
filled with a great deal of knowledge
about the criminal justice system and
the availability of scientific evidence.

through the courtroom door in the
psyche of almost every juror that claims
a seat in the box.

Perhaps jurors are right in expecting
much more from the prosecution
today than they have in the past. Our
legal system demands proof beyond a
reasonable doubt before the government
is allowed to punish alleged criminals.
Where there is an available scientific
test that would produce evidence of
guilt or innocence, and the prosecution
chooses not to perform that test and
present its results to the jury, it may
not be unreasonable for the jury to
have a doubt about the strength of the
government’s case. Jurors appear to
have decided thattoday itis “reasonable”
to expect more from the prosecution in
the way of scientific evidence than they
have expected in the past.

How should the prosecution respond
to these findings? The obvious answer
is to get the evidence the jury wants.
That will take a major commitment to
increase law enforcement resources
by equipping investigating agencies
with the modern forensic science
equipment that jurors know is available
and providing significant increases in
forensic science personnel that will
enable the results of forensic testing to
be available in a timely manner. Public
crime laboratories must be brought up
to modern standards and the police
must have enough laboratories and
personnel to meet the demands of our
criminal justice system.

How are we meeting this challenge?
Not very well. In Michigan, it was even
proposed last year that two of the
state crime laboratories be closed as a

budget cutting measure.
The last federal study
was based on 2002
reports and indicated
that at that time state
labs ended the year

with  over 500,000
backlogged requests
for forensic services

— a more than 70%

increase in the backlog

of requests compared
to the beginning of the year. They found
that about 1,900 additional FTEs would
have been needed to achieve a 30-day
turnaround for all 2002 requests for
forensic services. Based on starting
salaries for analysts or examiners in
these labs, the estimated cost of the
additional FTEs exceeded $70.2 million
at that time.

A second suggestion for law
enforcement is less expensive but more
difficult. Prosecutors need to find better
ways to address these expectations
and demands of jurors, especially when
those expectations are not rational or
relevant to a particular case. When
scientific evidence is not relevant,
prosecutors need to find better ways
of explaining the lack of relevance to
jurors. This may necessitate the use of
anticipatory, negative evidence, such
as having an investigator or an expert
explain why certain types of evidence
are not possible or reasonable under
the circumstances.

One thing is sure. Playing
the “Luddite” no longer
works. The Luddites were
asectthatopposed almost
all of the innovations of
the industrial revolution
—they started by opposing
the use of looms in the
weaving industry rather
than the traditional
weaving by hand. Lawyers
love to use the same
tactic. Lawyers think it is
endearing, or even cute,
to tell the jury “ don’t know
anything about all these
computers and DNA stuff.
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Shucks | can’t even program the remote
on my TV to watch football.” Well, all the
jurors do know about those things and
they don'’t think it is cute anymore. They
think, rightly, that the government is not
getting very good representation.

Everyone in the criminal justice system
needs to adapt to this new jury. Most
importantly attorneys must understand,
and address, the fact that jurors come
into the courtroom filled with a great deal
of knowledge about the criminal justice
system and the availability of scientific
evidence. And they are usually right.

The criminal justice system must find
ways to adapt to, rather than fight
against, this “tech effect.” It may take
a paradigm shift and it may cost a lot
of money. But unless that happens,
juries may well conclude that there is
“reasonable doubt” that the criminal
justice system is doing its job. If the
government does not respond, it is
placing the safety and security of our
citizens in peril.

Editor's NoteJudge Donald E. Shelton has
been on the bench as a trial judge since 1990
and is the presiding judge of the Civil/Criminal
Division of the"2Zircuit Court in Ann Arbor,
Michigan. Born in Jackson, Michigan, Judge
Shelton is a 1969 graduate of the University of
Michigan Law School. After 5 years in the Judge
Advocate Generals Corp of the U.S. Army, he
was in private practice as a litigation attorney fo
15 years before his appointment to the bench.
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Red Light, Green Light

Red Light: Rome, New York — Authorities say they arrested an upstate New York man twice in less than an
hour for driving drunk. Oneida County deputies said the man was initially stopped at about 1:26 a.m. near
Westmoreland for moving from his lane unsafely. After he was charged, he was released to another person.
Deputies said the man’s blood-alcohol level at the time was .25 percent - more than triple the state’s legal
limit of .08 percent. About 30 minutes later, deputies spotted the same man’s vehicle in Rome and stopped
him for failing to keep right. The man was charged a second time with driving while intoxicated after his BAC
registered .23 percent. He was arraigned in Floyd Town Court and held in jail on $1,500 bail. Detroit Free
Press, June 16, 2008.

Green Light: Volvo and Bark Buckle UP are partnering on a campaign to educate pet owners about how to
travel with their animals safely. Volvo dealerships across the United States and Canada will host Pet Safety
Days from June through September to teach owners how to secure their pets safely. If unrestrained, a
60-pound dog in a vehicle traveling 35 mph can cause an impact of 2,700 pounds. Pets can also impede the
progress of rescue workers who need to care for crash victims as soon as possible. Fewer than 2 percent of
Americans currently restrain their pets in vehicles. Automotive Fleet, June 4, 2008.

Red Light (for the potholes): Muskegon Heights, Michigan — A lakeshore man is recovering after he was
hurt trying to avoid a monster pothole. He was riding his motorcycle on 6% street near Columbia in Muskegon
Heights when he crashed trying to avoid large ruts in the road. Charles Holmes underwent surgery for a
broken arm. His doctor says he will be out of work for three months. Holmes shattered his radius in four
places. He has screws and steel plates in it now, after wiping out his bike. “This shouldn’t happen to nobody
else,” said Holmes. “l hadn’t come even out of second gear yet, saw a pothole, went around and came into
another one. No sooner than | came into that second one, that's when | lost it,” said Holmes. Detroit Free
Press, April 16, 2008.

Green Light: Casselberry, Florida — Gregory McLarry rear-ended two cars waiting for a light and then took
off. Michael Wang, a tow truck driver, saw what happened and followed him in his tow truck, finding him a
few streets away. Wang called police and then kept McLarry with him until they arrived. First, Wang asked
McLarry if he was hurt or needed an ambulance. Then, to buy more time, Wang offered to tow him and
McLarry agreed. Florida Highway Patrol troopers arrived a shortly, gave McLarry a field sobriety test, and
arrested him on suspicion of DUI. “If it wasn’t for the witnesses following the suspect vehicle — not trying to
force him off the road, but following him at a safe distance and getting us the information we needed in order
to make contact with the suspect vehicle — it probably wouldn’t have ended as it did,” said Trooper Frederick
Hall
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